Introduced by the Council President at the request of the Mayor and by Council Members Corrigan and Jones:
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ORDINANCE 2011-364
AN ORDINANCE APPROVING, AND AUTHORIZING THE MAYOR, OR HIS DESIGNEE, AND THE CORPORATION SECRETARY TO EXECUTE AND DELIVER, AN OPEN AIR MARKET OPERATOR AGREEMENT (THE “AGREEMENT”) BETWEEN THE CITY OF JACKSONVILLE AND RIVERSIDE ARTS MARKET, LLC (THE “OPERATOR”), FOR OPERATION OF AN OPEN AIR MARKET AT THE NORTHBANK RIVERWALK ARTISTS SQUARE FOR AN INITIAL TERM OF TEN (10) YEARS, WITH OPTIONS TO RENEW FOR THREE (3) ADDITIONAL TEN (10) YEAR PERIODS FOR A LICENSE FEE OF $1.00 PER YEAR WITH BOTH CITY AND OPERATOR HAVING THE RIGHT TO TERMINATE THE AGREEMENT UPON 30 DAYS’ WRITTEN NOTICE TO THE OTHER PARTY; PROVIDING AN EFFECTIVE DATE.


BE IT ORDAINED by the Council of the City of Jacksonville: 


Section 1.

Approval and Authorization of License.  There is hereby approved, and the Mayor, or his designee, and the Corporation Secretary are hereby authorized to execute and deliver, for and on behalf of the City, an Open Air Market Operator Agreement (the “Agreement”) between the City of Jacksonville and Riverside Arts Market, LLC (the “Operator”), attached hereto as Exhibit 1 and incorporated herein by this reference, for operation of an open air market at the Northbank Riverwalk Artists Square for an initial term of ten (10) years, with options to renew for three (3) additional ten (10) year periods for a license fee of $1.00 per year.  Both City and Operator have the right to terminate the Agreement upon 30 days’ written notice to the other party.

Section 2.

Effective Date.  This ordinance shall become effective upon signature by the Mayor or upon becoming effective without the Mayor's signature.
Form Approved:

   /s/  James R. McCain, Jr. 
Office of General Counsel

Legislation prepared by: James R. McCain, Jr.
G:\SHARED\LEGIS.CC\2011\ord\05.09.11.RCS.RE.CA.RiversideArtsMkt.doc
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OPEN AIR MARKET OPERATOR AGREEMENT
BETWEEN
THE CITY OF JACKSONVILLE
AND
RIVERSIDE ARTS MARKET, LLC

THIS OPEN AIR MARKET OPERATOR AGREEMENT (the “Agreement”) is entered
into effective the ~ day of | , 2011, by and between the CITY OF
JACKSONVILLE, a municipal corporation (“Jacksonville”) whose address is 117 West Duval
Street, Jacksonville, Florida 32202, and RIVERSIDE ARTS MARKET, LLC, a Florida limited
liability company (the “Operator”), whose address is 2623 Herschel Street, Jacksonville, Florida
32204. |

WITNESSETH:

WHEREAS, certain real property commonly referred to as the Northbank Riverwalk Artists
Square (the “Square”), more particularly described on Exhibit A, attached hereto and incorporated
herein by this reference, has been made available for use as an open air market on weekends; and

WHEREAS, Operator is a duly organized and validly existing Florida limited liability
company and desires to operate an open air market in the Square; and

WHEREAS, Jacksonville believes that Operator’s operation of an open air market in the
Square will be beneficial to the citizens of Jacksonville, Duval County, Florida, and its surrounding
areas, and will provide economic benefits to Jacksonville, Duval County, Florida;

NOW THEREFORE, for and in consideration of One Dollar ($1.00) in hand paid each
respective party to the other and other good and valuable consideration, including, but not limited to,
the covenants, conditions and terms hereof, the legal sufficiency of which is hereby acknowledged,
Jacksonville and Operator stipulate and agree as follows:

1. Recitals. The recitals set forth herein are accurate, correct and true and incorporated
herein by this reference. | |

2. Definitions. As used in this Agreement, the words defined immediately below shall
have the meaning stated next to same. Words imparting the singular number include the plural
number and vice versa, and the male gender shall include the female gender and vice versa, unless
the context clearly requires otherwise.

(@) “Agreement” means this Open Air Market Operator Agreement, including all
exhibits hereto, and any amendments or addenda that may supplement, modify or amend the same.
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(b)  “Agreement Term” or “Term” means the term of this Agreement,
commencing on ' , 2011, continuing for a period of ten (10) years, and expiring
on , 2021. Upon mutual agreement of the parties, this Agreement may be
extended for three (3) additional ten (10) year periods under the same terms and conditions as are set
forth herein. Notice of the Operator’s request for an additional term must be given to Jacksonville in
writing at least 90 days prior to the end of the then current term.

(©) “Governmental Requirement” means any permit, law, statute, code, rule,
regulatlon ordinance, order, judgment, decree, writ, injunction, franchise, condition, certificate,
permit, license, authorization, or other direction or requirement of any governmental and/or
regulatory national, state or local entity with jurisdiction over Jacksonville, Operator and/or the
Square. Governmental Requirements shall include all applicable, relevant, or appropriate Florida
Statutes and Jacksonville Ordinances, including, without limitation, any regulation found in the
Florida Administrative Code, and all Florida Statutes, Jacksonville Ordinances and regulations or
rules now existing or in the future enacted, promulgated, adopted, entered, or issued, both within and
outside the present contemplation of the respective parties to this transaction.

(d) “Hazardous Materials” means any flammable explosives, radioactive
materlals hazardous materials, hazardous wastes, asbestos, radon, petroleum products, hazardous or
toxic substances or related materials, including, without limitation, those defined in:

(1) the Comprehensive Environmental Response, Compensation and
Liability Act of 1980, as amended (42 U.S.C. §§ 9601 ef seq.);

(1)  the Hazardous Materials Transportation Act, as amended (42 US.C.
) 1808 et seq.);

(iii))  the Resource Conservation and Recovery Act of 1976, as amended (42
U.S.C. §§ 6901 et seq.);

- (1v) regulations adopted and publications promulgated pursuant to the
foregoing; | |

(V) any other Governmental Requirement; and

(vi) . | any other material, the use, release, disposal, or presence of which may
result in liability under any Governmental Requirement or common law action.

(e) “Jacksonville” means the City of Jacksonville, Florida, a municipal
corporation and political subdivision established by and existing under Chapter 67-1320, Laws of
Florida, as amended and supplemented, and other provisions of law, including any representative or
agent of Jacksonville.

(f) “Open Air Market” means an area in which vendors sell flowers, plants, plant
materials, fruits, produce, vegetables, other food items, art, and hand-crafted items which are made
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by the vendor or the vendor’s immediatc family, and who do not sell those items exclusively in
compliance with the licensing and building regulations relating to permanent business
establishments.

(g0  “Operator” means. Riverside Arts Market, LL.C, a Florida limited liability
company, established and existing in good standing under the laws of the State of Florida.

(h) “Permitted Use” means the Operator’s use of the Square, which use shall be
for the purpose of operating an Open Air Market in compliance with the terms and conditions of this
Agreement and the provisions of Chapters 770 and 772, Ordinance Code, governing and regulating
Open Air Markets.

(1) “Section” means the numerical sections of this Agreement and the respective
subsections thereof. Each respective Section begins with a number and a capitalized heading of the
Section which is underlined to indicate the subject matter thereof.

“Square means Northbank Riverwalk Artists Square, located at 729 Riverside
Avenue, Jacksonville, Florida 32204.

3. Representations, Warranties, Validity and Binding Effect. Operator represents,
warrants and agrees as follows:

(a) Operator is a Florida limited liability company, duly organized, validly
existing and in good standing under the laws of the State of Florida with full legal right, power and
authority to conduct its operations substantially as presently conducted, and to execute, deliver and
perform its obligations under this Agreement.

(b) - After a duly called meeting of its board of directors, at which a quorum was
present and acting throughout, Operator authorized the execution and delivery of this Agreement,
and such corporate authorization remains in full force and effect and has not been revoked or
modified in any respect whatsoever. | |

(©) This Agreement is a legal, valid and binding obligation of Operator,
enforceable against Operator in accordance with its covenants, conditions and terms, except as
enforceability may be limited by equitable principles, or bankruptcy, insolvency, reorganization,
moratorium or other similar laws affecting the enforcement of creditors’ rights generally.

(d) The execution and delivery of this Agreement and compliance with the
covenants, conditions and terms hereof will not conflict with or constitute a breach of or a default
under the provisions of any applicable federal, state or local law, court or administrative regulation,
judgment, decree, order, or any agreement, indenture or other instrument to which Operator is a

party

(e) Operator is not in breach of or in default under any applicable federal, state or
local law, ordinance, court or administrative regulation, decree, order or any agreement, indenture or
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other instrument to which Operator is a party, and no event has occurred and is continuing which,
with the passage of time or the giving of notice, or both, would constitute a breach or default, which
breach or default would affect the validity or enforceability of this Agreement or would affect
materially or adversely the flnanmal condition, operation or properties of Operator to perform its
obligations hereunder.

® There is no action, suit, proceeding, inquiry or investigation, in equity or at
law, before or by any court, governmental agency, public board or body to which Operator is a party,
pending or, to the best of its knowledge, threatened against or affecting it (i) contesting its corporate
existence, tax exempt status or the powers or the titles of its officers to their respective offices, (ii)
contesting the validity or the power of Operator to execute and deliver, or affecting the enforceability
of, this Agreement, (iii) contesting or affecting the power of Operator to consummate the
transactions contemplated by this Agreement, or (iv) wherein an unfavorable court decision, ruling or
finding would materially affect the financial position of Operator.

4. License. In consideration of the representations, warranties, agreements and
covenants contained herein, Jacksonville shall license the Square to Operator for the Permitted Use
during the Agreement Term, all in accordance with all of the provisions, covenants, conditions and
terms herein. - |

5. License Fee. Licensee agrees to pay to Jacksonville annually during the License
Term, without notice or demand, at Jacksonville’s address referenced herein, a License Fee of $1.00
per year, together with all applicable tax payable and due thereon. Said License Fee shall be payable
on the Effective Date and shall continue on the same annual anniversary for each consecutive year of
the License Term thereafter unless otherwise terminated as described herein.

6. Taxes and Other Charges. Operator shall bear, pay and discharge, on or before the
last day on which payment may be made without penalty or interest, all federal, state and local taxes,
of whatever kind or nature, which shall or may during the Term be lawfully charged, laid, levied,
assessed, imposed, become payable and due, or become liens upon, or arise in connection with the
operation of the Open Air Market.

7. Operation of Open Air Market.

(a) The Open Air Market will be operated by Operator in the Square on Saturdays
between the hours of 6:00 a.m. and 6:00 p.m. Until such time as Operator receives the written
permission of Jacksonville to operate the Open Air Market on Sundays, Jacksonville reserves the
right to permit use of the Square on Sundays, and all other days of the week but Saturday, to other
individuals and entities. |

(b) Operator shall use the Square only for the Permitted Use. No other use of the
Square by Operator is permitted without the prior written consent of Jacksonville, which consent
may be withheld in its sole and absolute discretion.

(©) Operator shall comply with all public safety standards, requirements for

personal security and property safety and emergency medical services and sanitary facilities as set
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forth in Chapter 191, Ordinance Code.

(d) Oporator shall charge vendors reasonable rates previously approved by
Jacksonville in writing for vending privileges in the Open Air Market.

(e) Operator agrees to comply, and be in compliance at all times, with
Governmental Requirements imposed upon the Open Air Market and the Square and shall not in any
way subject Jacksonville to liability or exposure for failure to adhere to the same. In addition,
Operator agrees to require vendors to comply, and be in compliance at all times, with Governmental
Requirements. |

(f)  Operator and vendors shall adhere strictly to the signage provisions of Chapter
656, Part 13, Ordinance Code. All signage must be approved in writing by Jacksonville. |

(g)  Operator and each individual vendor shall take effective measures to protect
against the entrance into the Open Air Market area, and the breeding or presence in the area, of
insects or rodents.

(h) All parts of the Open Air Market shall be kept neat, clean and free of garbage
and debris. Operator shall advise all vendors that garbage and debris must be disposed of at the end
of each day’s operation by means acceptable to the Public Works Department.

(1) Operator shall not discriminate against any person on the basis of race, creed,
color, sex, religion, national origin, age, marital status or disability in its use and operation of the
Open Air Market and the Square.

() Operator may sell beer and wine at the Open Air Market provided it has
secured the necessary permits from the State of Florida Department of Business and Professional
Regulation and Jacksonville’s Department of Recreation and Community Services. In addition, it
shall be Operator’s responsibility to contract as needed with JSO and/or JFRD at such times as beer
or wine are to be offered for sale at the Open Air Market. Prices for beer and wine must be approved
in advance by Jacksonville in writing. In the event Operator chooses to serve beer and wine, Operator
assumes all risks, known, unknown or reasonably foreseeable, which may be associated with such
sales. Operator shall hold harmless, indemnify and defend Jacksonville, its directors, officers,
employees, representatives and agents against any claim, action, loss, damage, injury, liability, cost
or expense of whatsoever kind or nature (including, but not by way of limitation, attorney’s fees or
court costs) arising out of any injury, whether mental or corporeal, to persons, including death, or
damage to property, arising out of or incidental to the sale of beer and wine at the Open Air Market.

8. Vending Booths.

'(a) Operator shall provide Vending booth space to all vendors in accordance with
the provisions of Chapters 770 and 772, Ordinance Code.

(b) Individual vending booths in the Open Air Market must be completely
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removed from the Square at the close of the Open Air Market day.

9. - Maintenance, Repairs and Utilities. Operator shall maintain, keep in good repair, and
operate the Open Air Market at its sole cost and expense, making sure that the market is clean, neat
and accessible, with the exception that Jacksonville shall maintain the dumpster for the Square.
Jacksonville shall be responsible for and promptly pay gas, water, sewer, garbage, power, electricity
and other charges which may become due and payable during the term of this Agreement for utilities
and other municipal services used by Operator and vendors at the Open Air Market. Operator shall
also be responsible for the installation and monthly charges for telephone, computer or internet
services used by Operator at the Open Air Market. |

10. Insurance.

(a) Before commencing operation of the Open Air Market, and without limiting
its liability under this Agreement, Operator shall procure and maintain, at its sole cost and expense,
during the Term of this Agreement, insurance of the types and in the minimum amounts stated
below: |

Schedule Limits
Workers” Compensation & Employer’s Liability Florida Statutory Coverage
(including appropriate federal acts) $100,000 each accident

$500,000 Disease/Policy Limit
$100,000 Disease/Each Employee

(Operator may be responsible for workers’ compensation benefits payable to an injured employee as
defined by Chapter 440, Florida Statutes. Operator is solely responsible for determining
applicability of Chapter 440, Florida Statutes. If Operator is not required to carry workers’
compensation coverage as defined under Chapter 440, Florida Statutes, the above requirement may
be waived. Operator shall provide to Jacksonville written confirmation verifying the exemption on
Operator’s letterhead, certified and signed by an officer or authorized representative of Operator.)

Commercial General Liability $1,000,000 per Occurrence
Open Air Market-Operations $2,000,000 Aggregate

Products-Completed Operation
Blanket Contractual Liability
Independent Contractors

Automobile Liability ... $1,000,000 Combined Single Limit
All automobiles (owned, |
hired or non-owned) o ,
(Required if Operator delivers or uses vehicles in course and scope of the operation).

Host Liquor Liability $1,000,000 per Occurrence
$1,000,000 Aggregate
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Jacksonville shall be named as an Additional Insured under the Commercial General Liability
and Host Liquor Liability coverages. Operator shall provide a waiver of subrogation on all required
insurance in favor of Jacksonville. |

(b) Said insurance shall be written by an insurer holding a current certificate of
authority issued by the Department of Financial Services of the State of Florida pursuant to Chapter
624, Florida Statutes. Such insurance shall be written by an insurer with an A.M. Best rating of A-
VII or better. Prior to operating the Open Air Market, Operator shall furnish to Jacksonville
Certificates of Insurance approved by Jacksonville’s Risk Manager evidencing the maintenance of
said insurance. The Certificates shall provide that no material alteration or cancellation, including
expiration and non-renewal, shall be effective until thirty (30) days after receipt of written notice by
Jacksonville. Any indemnification provisions in this Agreement are separate and apart and in no
way limited by the insurance amounts stated above.

(©) Operator shall provide such other insurance of the types, amounts and
coverages required by Jacksonville’s Risk Manager in his or her sole reasonable discretion.

(d)  Jacksonville is self-insured, and its obligations with respect thereto are
controlled by the provisions and limitations of § 768.28, Florida Statutes, which provisions are not
altered, expanded or waived.

(e) Anything to the contrary notwithstanding, the liability of the Operator under
this Agreement shall survive and not be terminated, reduced or otherwise limited by any expiration
or termination of insurance coverage. Neither approval of, nor failure to disapprove, the insurance
furnished by Operator shall relieve Operator or its agents from the responsibility to provide the
insurance as required by this Agreement.

(f) Failure to maintain proper insurance as required by this Section 10 after
having received written notice from Jacksonville may result in immediate termination of this
Agreement pursuant to Subsection 15(e) hereof.

11.  Indemnification. Operator shall indemnify, defend and save harmless Jacksonville
from and against all costs, expenses, liabilities, losses, damages, injunctions, suits, actions, fines,
penalties, claims and demands of every kind or nature, including reasonable attorney’s fees and
costs, by or on behalf of any person or party whatsoever, arising out of:

(a) = any failure by Operator to perform any of the covenants, agreements,
conditions and/or terms of this Agreement on Operator’s part to be performed;

(b) any accident, injury or damage which shall happen in or about the Square or
the Open Air Market and any matter or thing growing out of the condition, occupation, maintenance,

alteration, repair, use or operation of the Square or the Open Air Market during the Term;

(¢) Operator’s failure to comply with any laws, ordinances, requirements, orders,
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directions, rules or regulations of any federal, state, county or city- governmental authority;

(d)  any tax attributable to the execution, delivery or recording of this Agreement
or any modification thereof; - -

(e) Operator’s possession or unauthorized use of the Square;

§)) any negligent or intentional act or omission of Operator or any of Operator’s
representatives, employees, licensees, invitees, or agents; or

(g) any Hazardous Material stored, spilled, or disposed of on or in the Square by
Operator or any of Operator’s representatives, employees, licensees, invitees or agents.

This Section 11 shall survive the termination or expiration of this Agreement.

12. Compliance with Governmental Requirements. During the Term, Operator shall
comply with all Governmental Requirements governing or affecting the Square and the Open Air
Market and the use thereof for any reason. Operator shall notify Jacksonville of its violation of any
Governmental Requirement promptly after Operator’s knowledge thereof, and Operator shall
diligently and prudently take requisite action to correct any violations of Governmental
Requirements as soon as reasonably possible after the discovery of same. Upon Jacksonville’s
request, Operator shall assure Jacksonville from time to time, in written certifications, that Operator,
the Square and the Open Air Market are in compliance with all Governmental Requirements and this
Agreement. |

13. Licenses and Fees.

(@) Operator will be responsible for obtaining all licenses, permits, inspections
and other approvals necessary for the operation of the Open Air Market. Prior to commencing
operation of the Open Air Market, Operator shall provide Jacksonville with evidence that it has
obtained licenses from, and paid applicable license fees to, the Tax Collector as required under
Chapters 770 and 772, Ordinance Code.

(b)  The Operator and the vendors in the Open Air Market shall comply with the
requirements of Chapters 770 and 772, Ordinance Code. Failure to comply with any such
requirements shall result in the closing of the vendor’s booth or, in the case of the Operator’s failure
to comply with the Ordinance Code, closing of the Open Air Market. Operator’s failure to comply
with the requirements of Chapters 770 and 772, Ordinance Code, in violation of this Section 13 also
may result in immediate termination of this Agreement pursuant to Subsection 15(c) hereof.

(©) Open Air Market permits must be current and visibly displayed at all times
during operation of the Open Air Market.

(d)  Any construction or electrical elements shall be in accordance with
Jacksonville’s permit requirements or, if applicable, specific Code tequirements.
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14.  Assignment. Operator shall not transfer, hypothecate, mortgage, pledge, assign,
convey or sublet its interest in the Agreement or the Square or any part thereof, it being understood
this Agreement is personal to Operator. Assignment or subletting of the Agreement in violation of
this Section 14 may result in immediate termination of the Agreement pursuant to Subsection 15(d)
hereof.

15.  Default. Each of the following events shall be a default hereunder by Operator and
shall constitute a breach of this Agreement

(a) If Operator shall fail to pay Jacksonville any license fee or any other charge
due hereunder as and when the same shall become payable and due and the same remains unpaid for
ten (10) days after Jacksonville’s written notice for payment;

(b)  If Operator shall fail to perform any of the covenants, conditions and terms of
this Agreement on Operator’s part to be performed and such non-performance shall continue for a
period of thirty (30) days after written notice thereof by Jacksonville to Operator; or if Operator shall
fail to act in good faith to commence and undertake performance within such thirty (30) day period
to cure a non-performance which cannot be cured within the initial thirty (30) day period and
Operator shall designate in writing the reasonable time period to cure such non-performance and its
intent to do so, or, Operator, having commenced to undertake such performance within the initial
thirty (30) day period, shall fail to diligently proceed therewith to completion within the designated
reasonable time period to cure such non-performance (however, in no event shall such extended
period exceed ninety (90) days);

| (©) If Operator shall fail to obtain licenses and pay license fees in compliance with
the provisions of Chapters 770 and 772, Ordinance Code.;

(d)  If Operator assigns this Agreement or sublets the Square;

(e) If Operator shall fail to maintain the proper insurance as required by this
Agreement after having received written notice from Jacksonville;

€9 If Operator fails to pay fees to JSO or JFRD for public safety services,
including, but not limited to, police services, frre rescue personnel and equipment, parking, traffic
control and crowd control. |

If an event of default shall occur and be uncured, then Jacksonville shall have the
right to immediately terminate and cancel this Agreement by giving to Operator written notice of
such termination and cancellation. Upon such notice, this Agreement shall terminate and the parties
shall be released from all obligations under this Agreement that do not specifically survive its
termination. The foregoing remedy shall not be the exclusive remedy for Jacksonville for breach of
this Agreement.

16. Operator Termination. Operator shall retain an absolute right to terminate and cancel
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this Agreement at any time during the Term in the event Operator determines that its financial
condition and/or operating funds are not sufficient for Operator to maintain and operate the Open Air
Market as described herein upon giving Jacksonville at least thirty (30) days’ written notice of
Operator’s need to terminate and cancel its obligations hereunder and designating the termination
date. In such event, the Agreement shall terminate and cease as of the effective date of Operator’s
termination hereunder and the parties shall be released from all obligations hereunder that do not
specifically survive termination. |

17.  Jacksonville Termination. Notwithstanding any contrary provision of this Agreement,
Jacksonville shall have the absolute right to terminate this Agreement at any time by providing at

least thirty (30) days’ written notice of such termination to Operator.

18. Hazardous Materials.

(a) Operator shall not knowingly use, handle, store or permit the use, handling or
storage of Hazardous Materials in the Square. Operator shall not dispose of or permit or allow the
disposal, leakage, spillage or discharge on or in the Square of any Hazardous Material. If any
Hazardous Material should be used, handled or stored or if any Hazardous Material is disposed of or
permitted to leak, spill or discharge on or in the Square by accident or otherwise, Operator shall:
provide immediate written notice thereof to Jacksonville; immediately commence and diligently
pursue the removal of any such Hazardous Material; remediate, clean and restore the Hazardous
Material area in accordance with all applicable Governmental Requirements; and, pay all fines, fees,
assessments and penalties arising therefrom. Operator shall furnish Jacksonville periodically, at
Jacksonville’s request, certification that Operator is in compliance with the provisions of this
Section.

(b) Operator shall provide written notice to Jacksonville within three (3) days of:

(1) any change in Operator’s utilization and operation of the Square
involving the use, handling or storage of Hazardous Materials;

(ii)  receipt of any warning, notice, notice of violation, lawsuit or the like
from any governmental agency or regulatory authority relating to environmental compliance;

',(iii) | 'receipt"of any complaint, claim, or lawsuit filed by any third party
relating to environmental compliance; or

(iv) releases., spillage, leakage or disposal of any Hazardous Material at the
Square.

(©) If Operator shall fail to comply with any of the provisions of this Section 18,
Jacksonville shall have the right, but shall not be obligated, to enter into the Square without thereby
causing or constituting a termination of this Agreement or ejectment of Operator, either constructive
or otherwise, in whole or in part, from all or any portion of the Square, or an interference with
Operator’s possession and use of the Square, and take such steps and incur such expenses as
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Jacksonville shall deem necessary to correct Operator’s default, including, without limitation of the
generality of the foregoing, the making of all replacements or repairs for which Operator is
responsible, and Operator shall reimburse Jacksonville on demand for any expense incurred by
Jacksonville as a result thereof.

19. Right of Jacksonville to Inspect. Jacksonville at all times may enter the Square for
the purpose of inspecting the Open Air Market, for monitoring Operator’s and vendors’ compliance
with Governmental Requirements, and for any other purposes permitted hereunder.

20.  Force Majeure. If Jacksonville or Operator shall be delayed in, hindered in or
prevented from the performance of any act required hereunder (other than performance requiring the
payment of a sum of money) by reason of strikes, lockouts, labor troubles, inability to procure
materials, failure of power, restrictive governmental laws, regulations or actions, war, riots,
insurrection, the act, failure to act or default of the other party, or other reason beyond such party’s
reasonable control (excluding the unavailability of funds or financing), then the performance of such
act shall be excused for the period of the delay and the period for the performance of any such act as
required herein shall be extended for a period equivalent to the period of such delay.

21.  Liens. Operator shall, immediately after it is filed or claimed, have released, by
bonding or otherwise, any mechanic’s, materialman’s or other lien filed or claimed against any or all
of the Square by reason of labor or materials provided for Operator or any of its vendors, or
otherwise arising out of Operator’s use or occupancy of the Square. Nothing in the provisions of this
Agreement shall be deemed in any way to give Operator any right, power or authority to contract for
or permit to be furnished any service or materials which would give rise to the filing of any
mechanic’s or materialman’s lien against Jacksonville’s estate or interest in and to the Square, it
being expressly agreed that no estate or interest of Jacksonville in and to the Square shall be subject
to any lien arising in connection with any alteration, addition or improvement made by or on behalf
of Operator. At Jacksonville’s request, Operator shall execute a written instrument to be recorded for
the purpose of prov1d1ng notice of the existence of the prov151ons of the preceding sentence in
accordance with Section 713.10, Florida Statutes.

22.  Condemnation. If any part of the Square is taken by eminent domain or
condemnation or voluntarily transferred to such authority under the threat thereof, Jacksonville may,
at 1ts sole option, terminate the Agreement by giving written notice to Operator within thirty (30)
days after the taking, or, if by reason of such taking of the Square, Operator’s operation in or access
to the Square is substantially and materially impaired, Operator shall have the option to terminate
this Agreement by giving written notice to Jacksonville within thirty (30) days after taking. Operator
hereby waives any and all rights it may have in all condemnation awards, including, without
limitation, loss of or damage to its Agreement, and hereby assigns said claims to Jacksonville, except
such awards as are separately and specifically awarded to Operator for its separate personal property,
moving expenses and business damages. —

23. Msonville Recognition. All signage and graphics for same which advertise,
designate or locate Operator or the Open Air Market at the Square shall further incorporate in their
content, either in written type designation or logo designation, a recognition of the City of
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Jacksonville Department of Recreation and Community Services in reasonable form. No signage
making reference to the City of Jacksonville or the City of Jacksonville Department of Recreation
and Community Services shall be placed on or about the Square until such signage has been
reviewed and approved by Jacksonville.

24.  Annual Report. On an annual basis, Operator shall present an Annual Report to
Jacksonville. Such Report shall illustrate and explain Operator’s financial statements, liabilities,
assets, revenue, activities, officers’ names and addresses, rules and regulations, by-laws, and election
date(s), and provide a list of the fees and charges for the activities conducted at the Open Air Market
during the year, and such other information as requested by Jacksonville.

25.  Audit. With reasonable notice, J acksonvﬂle shall have the right to audit Operator’s
f1nanc1al books, records, and documents.

26. Miscellaneous:

(@) Notices. Any and all notices which are permitted or required in this
Agreement shall be in writing and shall be duly delivered and given when personally served or
mailed to the person at the address designated below. If notice is mailed, the same shall be mailed,
postage prepaid, in the United States mail by certified or registered mail - return receipt requested.
Notice shall be deemed given on the date of personal delivery or mailing, and receipt shall be
deemed to have occurred on the date of receipt; in the case of receipt of certified or registered mail,
the date of receipt shall be evidenced by return receipt documentation. Failure to accept certified or
registered mail shall be deemed a receipt thereof within ten (10) days after the first notice of delivery
of the certified or registered mail. Any entity may change its address as designated herein by giving
notice thereof as provided herein.

If to Jacksonville: Office of the Director
City of Jacksonville
Recreation and Community Services Department
- 214 North Hogan, Suite 3102
- Jacksonville, Florida 32202

With Copy To: Office of General Counsel
City of Jacksonville
Attn: Governmental Operations
117 West Duval Street, Suite 430
Jacksonville, Florida 32202

If to Operator: Riverside Arts Market, LL.C
Attn:
2623 Herschel Street
Jacksonville, Florida 32204

or such other address either party from time to time specifies in writing to the other.
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(b) Legal Representation. Each respective party to this Agreement has been
represented by counsel in the negotiation of this Agreement; accordingly, no provision of this
Agreement shall be construed against a respective party due to the fact that it or its counsel drafted,
dictated or modified this Agreement or any covenant, condition or term thereof.

(©) Further Instruments. Each respective party hereto shall, from time to time,
execute and deliver such further instruments as any other party or parties or its counsel may
reasonably request to effectuate the intent of this Agreement.

(d)  Severability of Invalid Provision. If any one or more of the agreements,
provisions, covenants, conditions and terms of the Agreement shall be contrary to any express
provision of law or contrary to the policy of express law, though not expressly prohibited, or against
public policy, or shall for any reason whatsoever be held invalid, then such agreements, provisions,
covenants, conditions or terms shall be null and void with no further force or effect and shall be
deemed separable from the remaining agreements, provisions, covenants, conditions and terms of the
Agreement and shall in no way affect the validity of any of the other provisions hereof.

(e) No Personal Liability. No representation, statement, covenant, warranty,
stipulation, obligation or agreement contained herein shall be deemed to be a representation,
statement, covenant, warranty, stipulation, obligation or agreement of any member, officer, employee
or agent of Jacksonville or Operator in his or her individual capacity, and none of the foregoing
persons shall be liable personally or be subject to any personal liability or accountability by reason of
the execution or delivery thereof.

(g)  Third Party Beneficiaries. Nothing herein, express or implied, is intended or
shall be construed to confer upon any entity other than Jacksonville and Operator any right, remedy
or claim, equitable or legal, under and by reason of this Agreement or any provision hereof, all
provisions, conditions and terms .hereof being intended to be and being for the exclusive and sole
benefit of Jacksonville and Operator. | |

(h)  Successors and ,Assigns. This Agreement shall be binding upon and inure to
the benefit of the parties hereto and their respective heirs, successors and assigns. |

(1) Survival of Representations and Warranties. The indemnifications,
representations and warranties of the respective parties to this Agreement shall survive the expiration
or termination of the Agreement and remain in effect.

() Governing Law; Venue. This Agreement shall be governed by and construed
in accordance with the laws of the State of Florida and the Ordinances of the City of Jacksonville.
Wherever possible, each provision, condition and term of this Agreement shall be interpreted in such
manner as to be effective and valid under applicable law; but if any provision, condition or term of
this Agreement, or any documentation executed and delivered hereto, shall be prohibited by or
invalid under such applicable law, then such provision, condition or term shall be ineffective to the
extent of such prohibition or invalidity, without invalidating the remainder of such provision,
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condition or term or the remaining provisions, conditions and terms of this Agreement or any
documentation executed and delivered pursuant hereto. Venue for any action arising out of this
Agreement shall lie in the jurisdictional courts of Duval County,- Florida.

(k) Section Headrng The section headings inserted in this Agreement are for
convenience only and are not intended, and shall not be construed, to limit, enlarge or affect the
scope or intent of this Agreement, nor the meaning of any provision, condition or term hereof.

) Counterparts. This Agreement may be executed in two (2) or more
counterparts, each of which shall be deemed an original, but all of which together shall constitute one
and the same document.

(m)  Entire Agreement. This Agreement contains the entire agreement between the
respective parties hereto and supersedes any and all prior agreements and understandings between
the respective parties hereto relating to the subject matter hereof. No statement or representation of
the respective parties hereto, their agents or employees, made outside of this Agreement and not
contained herein, shall form any part hereof or bind any respective party hereto. This Agreement
shall not be supplemented, amended or modified except by written instrument signed by the
respective parties hereto. -

(n) Attorney’s Fees and Costs. In any litigation arising out of or pertaining to this
Agreement, the prevailing party shall be entitled to an award of its attorney’s fees and costs, whether
incurred before, during, or after trial, or upon any appellate level.

(0) Time. Time is of the essence of this Agreement. When any time period
specified herein falls upon a Saturday, Sunday or legal holiday, the time period shall be extended to
5:00 p.m. on the next ensuing business day.

(p) Waiver of Defaults. The waiver by either party of any breach of this
Agreement by the other party shall not be construed as a waiver of any subsequent breach of any duty
or covenant imposed by this Agreement.

[Remainder of page left blank intentionally. Signature page follows immediately.]
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IN WITNESS WHEREOF, the respective parties hereto have hereunto executed this
Agreement for the purposes expressed herein effective the day and year first above written.

Attest: Lo e CITY OF JACKSONVILLE

By:
Neill W. McArthur, Jr. John Peyton, Mayor
Corporation Secretary

STATE OF FLORIDA
COUNTY OF DUVAL

The foregoing instrument was acknowledged before me this day of ,
2011, by John Peyton and Neill W. McArthur, Jr., the Mayor and Corporation Secretary,
respectively, of the City of Jacksonville, a municipal corporation, on behalf of the corporation.
Such persons are personally known to me.

[print or type name]
Notary Public, State of Florida at Large

WITNESSES: RIVERSIDE ARTS MARKET, LLC
- By:
Print Name: Print Name:
Title:
Print Name:
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STATE OF
COUNTY OF

The foregoing instrument was acknowledged before me this day of
,2011, by ,the of Riverside
Arts Market, LLC, a Florida limited liability company, on behalf of the company. Such person:
(notary must check applicable box) |

O is personally known to me; or
0 produced a current __driver's license as identification; or
o produced . | as identification

[print or type name]
Notary Public

Form Approved:

By:

Office of General Counsel

G:\Gov't Operations\IMCain\PREC\Agreements\RiversideArtsMkt.Operator.03.08.11.doc
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